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A guide to changing managing agents and ensuring a
smooth handover
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NOTE

As the leading trade body forresidential leasehold management,
TPlis also animportantresource forleaseholders. Our Advice

Notes cover arange of topics on the leasehold system to help
leaseholders understand their rights and responsibilities and
ultimately get the most out of living in their flat.




CHANGING MANAGING AGENTS

SUMMARY

This Advice Note looks at situations where alandlord, Residents’
Management Company (RMC) or Right To Manage Company (RTM)
hasdecidedtochange managing agent.

When this happens, the outgoing agentneeds tohandoverthe
management of the block to the new agent. It'simportant to ensure
thisprocessisasmoothaspossible sothe block cancontinue tobe
managed successfully and effectively.

Alotof theinformationin this Advice Noteis alsorelevant to Right
toManage situations. Where we talk about ‘landlords’, this also
includesRMCs andRTMs.

Good practice for agents handing over management

Managing agents must deal withhandoversin a professional,
competent and efficient manner. This should be done within
agreedtimescalesandinaccordance with the terms setoutin their
managementagreement.

Agents must confirm the termination of theirmanagementinwriting
withthelandlord, clearly stating the date when management ceases
andwhenallrelevant documents and money willbe handed back to
the client. They should also specify who will deal with any on-going
litigation, disputes, arrears collectionand whether there are any fees
tobe charged.

Allrelevantinformation must be handed over to the landlord within
fourweeks of the handoverdate, oras otherwise specified in writing.
As aminimum this should include contact details forleaseholders
andinformationabout contractorsandinsurance.

Any fundsthataren’t needed to manage the blockleadingup to

the handoverdate must also be passed on. Theremaining balance
mustthenbe handed overatanagreedlaterdate (nolaterthanthree
months afterthe handover, unless otherwise agreed) alongwith the
statement of accounts made up to the date of handover.

The managing agent must also preparereconciled accounts
withitemised accruals and prepayments up to the final date of
management. This should include schedules of arrears, creditors
and debtors. Again, this should be passed onnolaterthanthree
months afterthe handoverdate, unless otherwise agreed.

When amanaging agentresigns

If amanaging agentresigns, they shouldrespect the terms of the
management agreementwhen giving notice. The resignation should
be putinwriting and spell out how and when they willhand back all
relevantdocumentationand money to the client.

If anagent wants to resign onterms not set outin the management

agreement, then they willneed the approval of the landlord, RMC or
RTMtodoso.
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When alandlord, RMC or RTM wants to terminate the contract

Landlords, RMCs and RTMs are also bound by the terms of their
management agreement whenitcomestoremoving amanaging
agent.Ignoring the terms couldlead to disputes withthe agentsoit’s
notrecommended.

Itcanalso be counterproductive to try and reduce the notice period
if you’re unhappy with the service fromyour current agent. Throwing
anewmanaging agentinto asituationin haste without taking time
tounderstand all the facts can cause more problems: the outgoing
agentwill stillbe owed feesunder the contracted agreement, and
the new agent may not have any funds to start providing services.

Timescales and responsibilities

Regardless of how the
management has been terminated
(whetherthe agentresigned orthe
landlord terminated the contract),
the outgoing and new agents
should appointsomeone tobe
responsible foroverseeing and
coordinating the handover.

Landlords, RMCsand RTMs
are also bound by the terms of
theirmanagement agreement
whenitcomestoremovinga
managing agent. Ignoring the
terms couldlead to disputes
withthe agentsoit’snot
recommended.

The new agentmust present
the outgoing agent with a detailed handoverchecklist, agree a
timescale and encourage themto passonany relevantdocuments.
The majority of unspent funds must also be passedto theincoming
agentonorbefore the agreed handoverdate — the newagentcan’t
be expectedto manage without funds.

Management during the notice period

During the notice period, leaseholders should be kept fullyinformed
by thelandlord, RMC or RTM of what’s happening.

Any third parties to the contract should also be contactedincluding
estate staff, who may be the subject of Transfer of Undertakings
Protection of Employment Regulations (TUPE).

Otherkeyissuesthatmustbe agreedif notcoveredinthe
management agreement are who will deal with ongoing litigation,
disputes and arrears collection. It's vital that all parties know who will
be dealing with theseissues during and afterthe handover.

It'snot always wise to ask yournew agent to beginmanagement
during the notice period, evenif you're willing to pay management
feestobothincomingand outgoing agents forthe same period.

Handing over funds

Handing overfunds should be doneintwo stages:

1. The outgoing agent must pass overany funds thataren’t
neededtomanage the blockleadingup to the handover, onor
before the takeoverdate.

2. Oncethe‘onaccount’ funds have beensafely transferred to the
new agent, the balance of funds should be transferred no later
thanthree months from the termination date, unless agreed
otherwise. Relevantbank statements and a clearreconciliation
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of eachfundmustalso be passedon. Theincoming agent will
needtoknowhowmuchisheldforservice charges, reserve
funds, groundrentsandsoon.

It’'sup tothelandlord, RMC orRTM to ensure that the new agent
opensabankaccountthat complies with Landlord and Tenant law. It
mustbe atrustorclientaccount.

Handing over documents

Managing agents should state in theirmanagement agreement (orin
aseparate contract) what documents will be returned to the landlord
orpassedontothenewagent. They should also makeitclear
whetherany additional fees will be charged for the work involved
withthe handover.

The outgoing agent should not charge the landlord, RMC or RTM for
handing overdocumentsunlessit’sbeenagreedinwriting, orinthe
management agreement. There canbe no contractual basis forthe
outgoingagent to seek afee fromtheincomingagent forhanding
overdocuments.

The outgoing agent may want to keep copies of certain documents
orobtainawrittenundertaking fromthe new agent that they willbe
able toaccessthemifrequired. Thisisbecause some documents
may berequired as evidence ata Tribunal orcourt case, evenseveral
years afterthe handover. So they may ask the new agents to signan
undertaking not to destroy relevant documents foranagreed period
of time.

Documentsrelating to the affairs of alandlord, RMC orRTM are not
the property of the agent and should always be handed back on
request.

Rightoflien

Therightoflienisaright givento anotherby the owner of property to
secure adebt, orone created by lawin favor of certain creditors.

Inthe absence of any contractual provision, managing agents do not
have any generalright of lien over the documents which belong to
theirclients. So forexample, they can’trefuse toreturndocuments
justbecauseleaseholders have not paid their service charges.

It’'snotreasonable formanaging agents touse theright of lienwhen
thelandlord, RMC orRTM has a genuine dispute about the agent’s
conductandfees; the dispute should be resolved by othermeans.

Preparing statements of account

The outgoing agent must preparereconciled accounts no laterthan
three months after the date of handover, unless otherwise agreed.
This shouldincludeitemised accruals and prepaymentsup to the
final date of management, including schedules of arrears, creditors
and debtors.

Theinvoices andreceipts supporting the accounting statement

should also be handed overbecause they willbe needed to prepare
the end of financial yearaccounts.
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If the handoverdateisthe same
asthe end of the financial year
forservice charges, thenall
parties should agree who willbe
responsible forpreparing the
service charge accounts, and
who will carry out any external
examination of them.

Disputes over unpaid fees

Disputes often arise overunpaid
fees, especially where there are
deficitsonthe service charge
accountwithlarge outstanding
arrears.

If the outgoing agentis owed
feesthatare beingdisputedthen
they mustraise thisissue with
thelandlord, RMC orRTM. They
should make clearany deficitinthe
accounts, what fees they expect to
be paid and whether there willbe
adequate fundsto pay those fees
atthe terminationdate. It’sbad
practice forall of thisto come out
afterthe termination date.

A checklist ofissues to
consider when dealing with
handovers

Here are afewimportant thingsto
considerwhen changingmanaging
agent:

. What notice and handover
arrangements are set out
inthe currentmanagement
agreement?

° Make sureyou agree dates for
the handover of documents,
keysandfunds

. What willthe insurance
arrangements be after
handoverandwho willbe
responsible?

° Who will notify suppliers and
contractors?

e Areanycontractsspecific
to the outgoing agent?

These could also terminate
onhandover(e.g. energy
contract deals)

° Who willbe responsible for
collecting outstanding arrears
orproceeding withlitigation?

° Drawup alist of documents that willbe handed over

° Agree procedures forholding onto documentsif needed

° Agree atimetable forhanding overservice charge money —
whatbankaccountwillitbe paidinto?
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° Agree atimetable fordrawing up a statement of accountup to
the handoverdate

° Who will be responsible fordrawing up annual service charge
accountsif the handoverstraddles afinancial year?

° Whatwillhappento any staff orcontractors working at the
property? Do TUPEregulations apply?

° What willhappento any company secretarial records kept by
the outgoingagent?

Further information

° Formoreinformation about appointinganew managing agent
download our free guide ‘Appointing aManaging Agent’ from
the LeaseholdLibrary: www.tpi.org.uk
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Note:
Whilstevery efforthasbeenmade to ensure the accuracy of the information containedin this
TPIAdvisory Note, it mustbe emphasised thatbecauseTPlhasno control overthe precise

The Property Institute
3rdFloor,2-4 St George's Road

Wimbledon circumstancesinwhichitwillbeused,TPI, its officers,employees and members canacceptno
London liability arising out of its use, whether by members of TPl or otherwise.
SW194DP

The TPIAdvisory Noteis of ageneral nature only and makes no attempt to state orconformtolegal
requirements; compliance withthese mustbe theindividualuser’'s ownresponsibility and therefore
Tel02079782607 itmay be appropriate to seekindependentadvice.
info@tpi.org.uk
www.tpi.org.uk
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